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HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

30th March‟2017 
 

MONEY SUIT NO.8/2011 

Institute of Integrated Resource Management  

Registered Office at – 

B.S. Road, Rangaphukuripar,  

PO- Dekargaon, PS-Tezpur, District – Sonitpur, Assam  

Area Office at – 

Biswanath Chariali, Mouza & PO –  Bishwanath  

District – Sonitpur, Assam  

Represented by –  

Chief Executive Officer Mr. Dhattatreya Hosagrahar,  

S/o Bhaskar Hosagrahar      ----- Plaintiff     

-Vs.- 

   Sri Ajit Hazarika 

   Son of Late Dibakar Hazarika 

   Village – Hazarika Chuk, Ward No.2 

   Gohpur, PO & PS – Gohpur 

   District – Sonitpur, Assam         ----- Defendant 

 

This suit for recovery of money lent for specific purpose of using the loan fund for Micro Credit 

on 100% on time repayment from the diverse borrowers with compensation for breach of 

contract with cost of the suit came for final hearing on 20-03-2017 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  
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JUDGMENT 

1) This is a suit for recovery of money due for money lent in the loan fund of 

the plaintiff, of which the defendant is an appointed agent of the plaintiff for specific 

purpose of using the loan fund for Micro Credit on 100% on time repayment from the 

diverse borrowers with compensation for breach of contract with cost of the suit. 

 

Case of the Plaintiff: 

2) The plaintiff‟s case is that it is a Registered Society, registered under the 

Society Registration Act & carries on Micro-Credit lending, among other activities. Vide 

an oral agreement between the plaintiff and the defendant in the month of 

October‟2007, the plaintiff appointed the defendant as its agent for the Micro Credit 

lending among other activities & since then, the defendant withdrew money from the 

Loan Fund of the IIRM/plaintiff & had been lending money to diverse borrowers/clients 

on and from 10-10-2007. Vide written agreement dated 10-01-2008, the defendant 

was formally engaged as an agent & it was agreed that all the terms and conditions of 

the said Agreement shall apply to the previous loans given by the defendant to the 

plaintiff‟s clients. The defendant further undertook that in case of any default or non-

payment of the previous loans, the plaintiff organization may take legal action against 

the defendant as their Agent by taking the immovable properties of the defendants 

into the organizational position / possession. 

 

3) The continued to loan money to different borrowers at different dates & 

loan remaining unpaid amounted to Rs.29,00,000/- (Rupees Twenty Nine Lakhs Only)  

out of Loan amounts of Rs.33,45,000/- (Rupees Thirty Three Lakhs Forty Five 

Thousand Only) upto 04-10-2008. The defendant entered into a fresh Agreement in 

writing dated 30-05-2009 with the plaintiff, by which the Defendant continued as an 

engaged agent of the plaintiff & agreed that all the terms and conditions of the said 

Agreement shall also apply to the previous loans given to the diverse clients by the 
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defendant as the agent of the plaintiff. The defendant furhter undertook that in case of 

any default or non-payment of the previous loans the defendant would be liable to 

repay the same to the plaintiff. It was also agreed that the contractual employment 

will continue till completion of loan or full repayment of the loan to the plaintiff. The 

defendant will be paid an amount of 15% yearly as incentives on interest income only 

on 100% on-time repayment of the Loan Fund and that no other allowances, 

reimbursement and benefits will be entertained or entitled to the defendant.  

 

4) That from the statements of account duly maintained by the plaintiff in its 

usual and ordinary course of Micro Credit transactions it is evident that the defendant 

made on-lending to different clients from 10-10-2007 to 04-10-2008 for a total 

amounting to Rs.33,45,000/- & out of this only Rs.4,45,000/- (Rupees Four Lakhs 

Forty Five Thousand Only) had been repaid to the plaintiff, leaving an unpaid loan fund 

of Rs.29,00,000/- (Rupees Twenty Nine Lakhs Only). On being asked, the defendant 

admitted that he has collected the money from the diverse clients and same has not 

been deposited in the Bank account of the plaintiff & agreed to repay the 

Rs.29,00,000/-. The defendant executed and signed a Demand Promissory Note dated 

30-05-2009 by which he promised to repay the said unpaid loan fund of 

Rs.29,00,000/- to the plaintiff on demand. On 30-05-2009 the defendant also executed 

a Letter Of Undertaking in favour of the plaintiff that the defendant commit, undertake 

and assure that the loan that have been disbursed through the defendant ince 

January‟2008 will be recovered by the defendant & if there be any default of 

repayment of the loans, the defendant shall pay the entire amount to the plaintiff.  

 

5) Despite repeated reminders the defendant failed & neglected to repay the 

unpaid loan fund of Rs.29,00,000/- & therefore, an Advocate‟s Notice was served upon 

the defendant with a Notice of Demand on 18-05-2011 by registered post A/D & the 

defendant received the said Notice on 20-05-2011. However, the defendant didn‟t 
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repay the outstanding due of Rs.29,00,000/-. It was urged by the plaintiff that the 

defendant has already earned huge amount by wrongful gain by not paying the 

legitimate due amount to the plaintiff & breach of contract from his end is causing 

further financial loss and harm to the plaintiff organization. Hence, the defendant is 

also liable to pay adequate compensation for breach of contract, which is evidently a 

non-gratuitous one. Thus, the present suit was filed with the following prayer:  

(a) Decree for recovery of money due, amounting to Rs.29,00,000/- 

(Rupees Twenty Nine Lakhs Only);  

(b) Decree for Rs.6,00,000/- (Rupees Six Lakhs Only) as compensation for 

breach of contract;   

(c) All costs of the suit;  

(d) Any other relief/s the court may deem fit and proper.  

 

Case of the Defendant:  

6) The defendant claimed that the plaintiff is not a financial institution and 

has no license from the Reserve Bank of India to carry on business of finance, hence 

the plaintiff‟s suit is not maintainable under law. That the plaintiff is not a registered 

society under Societies Registration Act, 1860 to run the business of finance by lending 

money to the borrowers, hence the plaintiff has not right to institute suit against the 

defendant. That the suit is barred under Assam Money Lender Act & Limitation Act. 

The plaintiff has no right to institute this suit in its name as per provision of s.6 of 

Societies Registration Act and under clause 19 of the Memorandum of Association filed 

by the plaintiff in the suit. Suit is bad for non-joinder of necessary parties & that all the 

defaulted borrowers are necessary parties in this suit. From the money receipt issued 

by the plaintiff it is established that Money lending business was and is carrying on in 

the name of Sarathi Micro Finance, but said fact was suppressed by the plaintiff in 

their plaint. It is not true that vide an oral arrangement between the plaintiff and the 

defendant the defendant was appointed by the plaintiff as their Agent. It was also 
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denied that the defendant was desirous to obtain to the facilities from the plaintiff & 

that he withdrew money from the loan fund of the IIRM/plaintiff.  The plaintiff took 

signature of defendant on some blank stamp papers and other blank papers by saying 

that those will be required as per norms of the plaintiff for preparation of documents 

with the borrowers and they have assured the defendant that after preparation of such 

documents those will be shown to the defendant but the plaintiff did not show it to the 

defendant. The plaintiff might have prepared alleged agreements and documents on 

the basis of those blank signed papers and this defendant had no knowledge about the 

contents of the said documents. The defendant did not willfully and voluntarily execute 

the documents mentioned in the plaint.  

 

7) That the defendant never took any loan from the plaintiff at any point of 

time or entered into any Agreement dated 10-01-2008 and 30-05-2009. That the 

plaintiff itself lends money to its customers and all the loan documents are with the 

plaintiff. The plaintiff used to issue cheque for the loan amount in the name of 

borrower & the defendant has no right or authority to operate the bank account of 

IIRM/plaintiff. The loans are granted by the IIRM to its borrowers and the defendant 

never gave any loan to any borrower on behalf of the plaintiff & never voluntarily 

undertook that in case of any default or non-payment of the previous loan he will be 

liable to repay the same to the plaintiff. The defendant cannot be fastened with any 

liability to repay the said unpaid loan amount of any borrower to the plaintiff under law 

and equity. Such types of agreements are void and not enforceable under law. 

Furthermore, the plaintiff has not maintained any account in its usual and ordinary 

course of Micro Credit transactions & if any such account is with the plaintiff, then the 

same is not properly maintained account as per law and the same is not acceptable u/s 

34 Indian Evidence Act.  

 

8) The defendant never agreed to repay the said huge amount of 

Rs.29,00,000/- or executed any demand promissory note any letter of undertaking. 
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The defendant never stood as guarantor of any borrower to repay their loan amount to 

the defendant & it is absolutely false that in spite of repeated reminders, the 

defendant failed to perform his duties and neglected to repay the unpaid loan amount 

of Rs.29,00,000/-. The defendant has not received any advocate notice. The plaintiff is 

not legally entitled to get Rs.29,00,000/- only or any amount whatsoever from the 

defendant as claimed under law.  

 

9) The actual fact is that the IIRM/plaintiff rented a house of the defendant 

on monthly rental basis at Gohpur for their Branch office, but when the borrowers had 

started agitation against the management of IIRM then they without informing & 

without paying rent stealthily vacated the said rented house in the month of January‟ 

2010. Mr. Dhattatreya Hosagrahar requested the defendant to act as an Agent of the 

said IIRM for the collection of amount from the borrowers on the condition that he will 

be paid 15% percent of 15% collected interest for his service. That said Mr. 

Dhattatreya Hosagrahar also requested the defendant to introduce interested 

borrowers with them so that they can lend money to said borrowers. The defendant as 

agreed to do so. Then Mr. Dhattatreya Hosagrahar took signature of the defendant on 

some blank stamp papers and other papers by saying that said papers will be 

necessary at the time of preparing loan document with the borrowers and assured the 

defendant that after preparation of such documents same will be shown to the 

defendant but he failed to do so. The loan amounts were paid to the borrowers by 

cheque by the plaintiff but prior to grant of loan the plaintiff used to take margin 

money @ 12% and 15% from the borrowers with condition that margin money will be 

refunded to the borrowers after repayment of loan amount.  

 

10) The defendant used to collect payments from the borrowers & deposited 

those amounts to the branch Manager of IIRM, who used to maintain entries of such 

deposits. Few such sheets of such entries were misplaced by the defendant and after 

searching the defendant could not find out those sheets till now. That in spite of 
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repayment of borrowers the IIRM did not return the amounts of margin money to such 

borrowers and then they started agitation against said IIRM and demanded the 

defendant to return their margin money. As the defendant had collected the 

repayment from the borrowers, under compulsion he had to return their margin money 

to save him from them. That under the above facts and circumstances, the plaintiff is 

not entitled to get any decree against the defendants in this suit.   

 

11) Upon perusal of the pleadings of both parties and hearing learned advocates of 

both sides, the following ISSUES are settled:  

1. Whether there is any cause of action for the suit? 

2. Whether the plaintiff has right to institute the suit? 

3. Whether the suit is maintainable? 

4. Whether the suit is bad for non-joinder of necessary parties? 

5. Whether the suit is barred under Assam Money Lenders Act? 

6. Whether the plaintiff is entitled to get decree as prayed for? 

7. To what relief / reliefs the parties are entitled to? 

 

12) Both sides adduced evidence of on witnesses only. On behalf of the 

plaintiff Mr. Dhattatreya Hosagrahar, Chief Executive Officer of IIRM adduced evidence 

& for defendant-side the defendant took stand in the witness box.  

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

13) I have heard both sides carefully & have gone through the oral and 

documentary evidences forwarded by both sides. It is seen that the parties are at issue 

on the following points too and not they entered the trial knowing that they were at 

issue regarding them, but both the parties led evidence in this regard and also 

forwarded arguments. Thus, I am of the opinion that it is essential to settle an issue 
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regarding the same & adjudicate the same for fair trial. The newly settled issues being 

as follows – 

o Issue No.8: Whether the suit is barred by limitation? 

o Issue No.9: Whether the signatures of the defendant in the Agreements dated 

10-01-2008 & 30-05-2009 (Ext.1 & 2 respectively) & the Demand Promissory 

Note dated 30-05-2009 (Ext.3) was obtained by fraud? 

o Issue No.10: Whether the Agreements dated 10-01-2008 & 30-05-2009 (Ext.1 

& 2 respectively) are void contract as the defendant cannot be made liable for 

non-refund of loans by plaintiff‟s borrowers? 

 

The issues are discussed herein below & for sake of brevity & convenience they 

may not be discussed chronologically and issues maybe clubbed together & discussed, 

but without losing their individuality.  

 

ISSUE NO.1: Whether there is any cause of action for the suit? 

14) In the legal system, a “cause of action” is a set of facts or legal theory that 

gives an individual or entity the right to seek a legal remedy against another. It is a set 

of fact one party assets and the other party denies. In the present case, the plaintiff 

claims that the defendant entered into an agreement with it and acted as it agent. He 

lent loan to the borrowers and also collected the repayment. However, the defendant 

defaulted in depositing a large amount of the collected repayments. The defendant 

also undertook to repay the loaned amounts if the borrowers don‟t and he also 

executed a promissory note and a Letter of Undertaking. However, the defendant 

denied all the allegations, except that he did collect the repayment of the loaned 

amount and deposited it with the Branch Manager of the plaintiff.  

 

15) Thus, it is clear that there is a cause of action. Hence, issue no.1 is settled in 

favour of the plaintiff. 
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ISSUE NO.2: Whether the plaintiff has right to institute the suit? 

ISSUE NO.3: Whether the suit is maintainable? 

ISSUE NO.5: Whether the suit is barred under Assam Money Lenders Act? 

16) This issues were framed because the defendant challenged that the 

plaintiff is not a registered society under Societies Registration Act, 1860 (hereinafter 

referred to as the Societies Act) or the Assam Money Lenders Act (hereinafter referred 

to as the Moneylenders Act) to run the business of finance by lending money to the 

borrowers, hence the plaintiff has no right to institute suit against the defendant. It 

was also challenged that the plaintiff is not a financial institution and has no license 

from the Reserve Bank of India to carry on business of finance, hence the plaintiff‟s 

suit is not maintainable under law. It was also stated that the plaintiff has no right to 

institute this suit through its CEO as per provision of s.6 of Societies Registration Act & 

under clause 19 of the Memorandum of Association filed by the plaintiff in the suit. 

 

Evidence & Argument on behalf of Plaintiff: 

17) Plaintiff counsel argued that the plaintiff organization is registered under 

the Societies Registration Act & Ext.10 is the Certificate issue by Registrar of Societies 

in name of the plaintiff organization. It was further pointed out that after 2008 no 

signature is required in the Certificate issued. It was further argued that as per the RBI 

Guideline (Ext.5) an NGO can micro-finance & no registration is required under RBI for 

NGO‟s. 

 

Evidence & Argument on behalf of Defendant: 

18) It was argued on behalf of the defendant that the plaintiff loans money and 

takes interest too & therefore, it must be registered under the Assam Moneylender Act 

or else u/s 7 (d) of the said Act they are debarred from filing a suit. However, cross of 

PW1 reveals that PW1 admitted that plaintiff has not obtained RBI Permission for 

money lending nor have taken permission from Govt. of Assam. S.45 (I) (a) – (c) of 
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the Reserve Bank of India Act, 1935 (hereinafter referred to as RBI Act) deals with 

framework & working of non-financial institutions.  S.45 (IA) specifically says that no 

non-banking financial company shall commence or carry on the business of a non-

banking financial institution without obtaining a certificate of registration issued as 

mentioned under the RBI Act. It was also argued that the RBI Guideline (Ext.5) says 

that micro finance to be done as per State Act regarding micro finance. 

 

19) Furthermore, clause 20 of the Memorandum of Association (Ext.11) shows that 

the institution shall sue or be sued through the Secretary, however, the plaintiff has 

sued through CEO. S.6 of Society Registration Act also states that the Secretary can 

sue on behalf of society. Ld. Counsel for the defendant refer to the decision of Hon‟ble 

Gauhati High Court in Khantu Ram Rabha & Ors. Vs. Dispur Barowary Puja Committee 

& Jyoti Kala Kendra & Ors., 2015 (4) GLT 992, wherein it was held that “From a 

conjoint reading of Section 6 of the Societies Registration Act, 1860 read with the bye-

laws of the society, it is thus apparent that in the absence of any repugnancy with the 

Act of 1860, it is the bye-laws of the society which would determine the person(s) 

competent to represent the society in a legal proceeding. A perusal of the relevant 

provisions of bye laws leave no manner of doubt that the same is in consonance with 

the provisions of section 6 of the Act of 1860.” It was also argued that Certificate of 

Registration of Societies (Ext.10) has expired on 29-06-2013 & no document submitted 

showing it was renewed. Thus, it is an invalid organization in absence of renewal. 

 

My Opinion: 

20) When maintainability of a suit is challenged it has to be based on law. This 

has been reiterated by superior courts in several decisions and for reference we may 

refer to the decision of the Apex Court in Jyoti Ltd. v. Bharat J. Patel, (2015) 14 SCC 

5667 observed that, “The maintainability of a suit is a question of law. Though, by 

virtue of declaration under Section 9 of the Code of Civil Procedure, 1908, all suits of 
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civil nature are maintainable unless barred either by an express provision or by 

implication of law.” In the present case, it is seen that the defendant has challenged 

the „maintainability of the suit‟ from three different legal points, same being – 

a. Whether the plaintiff organization is registered under the Societies 

Registration Act or Moneylenders Act? 

b. Whether the suit is not maintainable as the suit has been filed through 

the plaintiff organization‟s CEO & not the Secretary, as required under 

s.6 of Societies Registration Act & under clause 19 of the Memorandum 

of Association? 

c. Whether the suit is not maintainable as the plaintiff has no license from 

the Reserve Bank of India to carry on business of finance? 

 

Whether the plaintiff organization is registered under the Societies Registration Act or 

Moneylenders Act? 

21) Ext.10 is the Certificate issue by Registrar of Societies in name of the 

plaintiff organization & is valid till 29-06-2013. Though no renewal document has been 

filed with the Court by the plaintiff, however, the suit doesn‟t become not maintainable 

simply because during the pendency of the suit the certificate expired. Hence, it is 

evidently clear that the plaintiff organization was registered under the Societies Act. 

Perusal of the plaint & evidences revealed that the plaintiff never took a stand that the 

organization was registered under the Moneylenders Act, hence, the question doesn‟t 

arise as to decide whether it is registered under the said Act or not.  

 

Whether the suit is not maintainable as the suit has been filed through the plaintiff 

organization‟s CEO & not the Secretary, as required under s.6 of Societies Registration 

Act & under clause 19 of the Memorandum of Association? 

22) S.6 of the Societies Act states that, “Every society registered under this Act 

may sue or be sued in the name of President, Chairman, or Principal Secretary, or 



Page 12 of 25  

trustees…” On the other hand, clause 20 (iii) of the Memorandum of Association 

(Ext.11) states that, “The Institution shall sue or be sued through its Secretary”. 

However, it is also seen that at clause 12 (h) (ii) of the same document it is mentioned 

that “The Secretary of the Society may be the Chief Executive Officer of the Society…” 

Hence, it seen that the CEO of the plaintiff organization is also the Secretary & 

therefore, the suit has been filed by the correct authority. Pertinent to mention that 

CEO also will be the “Principal Secretary” as mentioned in the Societies Act. 

Whether the suit is not maintainable as the plaintiff has no license from the Reserve 

Bank of India to carry on business of finance? 

23) The ld. Counsel for the plaintiff had argued that it doesn‟t need a licence 

from the Reserve Bank of India to carry on business of micro-finance as the RBI 

Guideline (Ext.5) clearly mentions that any NGO registered under the Societies Act can 

carry out the business of micro-finance. Perusal of Ext.5 shows that it‟s a computer 

printout of a “snapshot of a page as it appeared on 5 Jun 2011”. It also appears to be 

one of the pages of a set of pages and the page submitted before the Court is of sl. 

No.7 termed “Financing Micro Finance Institutions (MFIs)/ Non Government 

Organisations (NGOs).” Under that sl. No. & under the sub-head „Eligibility‟, it has been 

mentioned that “The NGO/MFI to be eligible for financing under the scheme will have 

to be of any on of the following:  

(i) Societies registered under the Societies Registration Act, 1920 or similar Act.  

(ii) ……… ……… 

(iii) ……… ……… 

(iv) ……… ………” 

Thus, it is not very clear from Ext.5 whether it is an RBI Guideline on the eligibility 

criteria for NGOs (including other bodies) to be eligible for financing under all micro 

finance schemes or was it for a particular Scheme for which Guideline/Circular was 

created. Pertinent to mention that s.45-IA (1) (a) of the RBI Act states that 
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“Notwithstanding anything contained in this Chapter or in any other law for the time 

being in force, no non-banking financial company shall commence or carry on the 

business of a non-banking financial institution without obtaining a certificate of 

registration issued under this Chapter”. Thus, the question that arises is whether there 

is any other provision of law that overrides this statutory obligation of a non-banking 

financial institution to be registered are required under this Act & to obtain requisite 

Certificate Of Registration from RBI. The plaintiff also failed to forward acceptable 

document or argument that could show that the requirement of s.45-IA (1) (a) of the 

RBI Act is not compulsory for NGOs. Though Ext.5 was relied upon as having an 

overriding effect, however, as mentioned above, this document itself is ambiguous. I 

have gone through the RBI Act and legal documents available on RBI Guideline on 

micro-finance/credit, however, I haven‟t come across any provision which overrides 

s.45-IA (1) (a) of the RBI Act. It is important to understand that the institutions which 

are involved with micro-finance/credit will have financing from banks and other 

financial institutions having large corpus fund, and they make written communications 

with the NGOs/ MFIs regarding their eligibility, fund allotted, balance maintained, etc. 

However, perusal of the present record shows that the plaintiff has failed to produce 

any of those documents also show that they are legally authorized to carry out the 

business of micro-finance.  

 

24) Therefore, in view of the above discussions, I hold that the suit is not 

maintainable as IIRM/plaintiff as it is not registered as required under the RBI Act nor 

under the Moneylenders Act. Thus, issue no.2, 3 & 5 are settled against the plaintiff 

IIRM. 

 

ISSUE NO.4: Whether the suit is bad for non-joinder of necessary parties? 

ISSUE NO.8: Whether the suit is barred by limitation? 

25) This issues were framed because the defendant challenged that all the 

defaulted borrowers are necessary parties in this suit & hence, the suit is bad for non-
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joinder of necessary parties. It was also challenged that the suit is barred by limitation 

that as many of the amounts yet to be recovered are beyond the limitation period of 3 

years form date of institution of suit. 

 

Evidence & Argument on behalf of Plaintiff: 

26) The plaintiff-side argued that the entire claim is based on the defendant‟s 

inability to collect the repayments and failure to deposit the collected repayments with 

the plaintiff. The plaintiff has not instituted this suit for the defaults by borrowers. 

Hence, the question of non-joinder of the borrowers doesn‟t arise. Furthermore, the 

suit is instituted not for recovery of each of the defaulted loan by different borrowers 

but against the defendant for his inability to keep his side of the contract to collect 

repayments from the borrowers and in his inability to do so, he will indemnify the 

plaintiff. 

 

Evidence & Argument on behalf of Defendant: 

27) Case is not only bad for non-joinder of the borrowers but also is barred by 

limitation The suit was filed on 15-06-2011, and thus, all the repayable amounts prior 

to 15-06-2008 have become time-barred.  

 

My Opinion: 

28) I have heard both sides closely and have gone through the documents 

submitted by the plaintiff. Perusal of the plaint reveals that the suit is not for payment 

of defaulted loan by the individual but against the defendant who failed to keep his 

part of the contract and collect & return the repayment of the loans, as required under 

the contract entered into by the parties. Thus, this suit appears to be for breach of 

contract & for being indemnified. Thus, the borrowers are not necessary party to the 

suit as an executable decree can be passed in their absence. When that being the 

case, it is obvious that plaintiff is consolidated amount that needs to be indemnified by 
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the defendant, same being Rs.29,00,000/- and not for each default throughout the 

period. Thus, the suit is not barred under limitation.  

 

29) In view of the above discussions, issue no.4 & 8 are settled in favour of the 

plaintiff. 

 

Issue No.9: Whether the signatures of the defendant in the Agreements 

dated 10-01-2008 & 30-05-2009 (Ext.1 & 2 respectively) & the 

Demand Promissory Note dated 30-05-2009 (Ext.3) was 

obtained by fraud? 

30) This issue was framed as the defendant had taken the plea that his 

signatures in the Agreement dated 10-01-2008 (Ext.1), Agreement dated 30-05-2009 

(Ext. 2) & the Demand Promissory Note dated 30-05-2009 (Ext.3) were obtained by 

fraud. 

 

Evidence & Argument on behalf of Plaintiff: 

31) The plaintiff-side argued that the Agreement dated 10-01-2008 (Ext.1), 

Agreement dated 30-05-2009 (Ext. 2) & the Demand Promissory Note dated 30-05-

2009 (Ext.3) were signed by the defendant & the defendant himself agreed during 

cross-examination, however, he claimed he signature in blank paper. If that is the 

case, the burden shifted to him to prove that it was blank paper. He referred to s.103 

Indian Evidence Act, which states that, The burden of proof as to any particular fact 

lies on that person who wishes the Court to believe in its existence, unless it is 

provided by any law that the proof of that fact shall lie on any particular person.”  It 

was also argued that when the defendant admitted his signature the plaintiff is 

protected u/s 4, s.118 & s.139 of the Negotiable Instrument Act. 

 

32) It was also argued that Pg.4 of Ext.1 shows signature on dotted line & no 

computer expert can align the signature so perfectly against on the dotted line 
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alongwith the computer-typed paragraphs before it.  Similar is the situation in Ext.2 at 

Pg.4. It is clear that the defendant admitted the signature. It was also argued by ld. 

Counsel that during cross-examination the defendant said he looked at the Ext.1 & 2 

only a year prior to cross-examination, if that is the case, how can he write anything 

about it in the written-statement or challenge the same. Furthermore, during the last 

stage of the trial the defendant wanted to bring in a few unknown witnesses in support 

of his case claiming that this people were present when he put blank signature, but 

the Court rightfully rejected the petition as there was no mention about this witnesses 

anywhere in the written-statement nor prior permission of the Court was taken at 

relevant stage of the suit. It was also argued that during cross-examination the 

defendant stated that he has no filed any counter-claim claiming the documents to be 

fraudulent & should be declared null and void. Thus, this acts and omissions of the 

defendant clearly shows that he had signed the agreements and the promissory note 

voluntarily and knowing its contents. 

 

Evidence & Argument on behalf of Defendant: 

33) It was argued on behalf of the defendant that he is an innocent man and 

the plaintiff took his signature on some blank stamp papers & blank papers claiming it 

is required for preparation of documents with the borrowers. The plaintiff assured the 

defendant the prepared documents will be shown to the defendant but the plaintiff did 

not show it to the defendant & using these blank documents the plaintiff forged the 

agreement & the promissory note. The defendant did not willfully and voluntarily 

execute the documents. Reliance was made on division bench decision of Hon‟ble 

Kerala High Court in Kuttadan Velayudhan Case, AIR 2001 Kerala 123, wherein it was 

observed that, “mere putting of signature does not amount to admission of the 

execution of the document. Ordinarily, signature merely means putting one's name or 

any other mark to identify a person making the mark. But when a word 'signature' is 

attributed with regard to the written document, which creates obligation on the person 

signing it, it can only mean signing the document after the document is prepared and 
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completed. There, the signature is put to show that the person who signed has agreed 

to the terms and conditions of that document. The intention with regard to the 

acknowledgement of the term should be there. When the person signs the same, then 

only it can be said that the person has executed the document. Hence, according to 

us, when a person says that he put the signature on a blank paper that does not mean 

that he had admittedly executed the document.” 

 

My Opinion: 

34) I have given the submission made by both sides due consideration and citations 

relied upon. It is true that when a person puts his signature on a blank paper that 

does not mean that he had admittedly executed the document. However, as seen from 

the cross-examination of DW1 and during argument that the case of the defendant is 

that his Ext.1-3 are fraudulent documents as his signatures were taken on blank paper 

for some other purpose but instead this fraudulent documents were prepared. It is 

established principle of law that when „fraud‟ is claimed then not only the burden shifts 

to the defendant to prove the „fraud‟ but the degree of proof has to be that of „beyond 

all reasonable doubt‟. We may refer to the decision of the Privy Council in ALN 

Narayanan Chettyar & Anr. Vs. Official Assignee, High Court Rangoon & Anr, (25) AIR 

1941 PC 93 wherein it was held that, “fraud like any other charge of a criminal offence 

whether made in civil or criminal proceedings, must be established beyond reasonable 

doubt.” In the present case, the defendant has not tried to forward any evidence to 

show that his signature was taken in a blank paper and it was later converted to Ext.1-

3. Though at fag end of the trial he did try to produce witnesses claiming they were 

present when the signatures were taken, however, this is a new plea and was never 

part of the defendant‟s pleading and therefore his petition was rejected.  

 

35) Therefore, issue no.9 is settled in favour of the plaintiff, with the observation 

that the signatures in Ext.1 – 3 were not taken by fraud. 
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Issue No.10: Whether the Agreements dated 10-01-2008 & 30-05-2009 

(Ext.1 & 2 respectively) are void contract as the defendant 

cannot be made liable for non-refund of loans by plaintiff’s 

borrowers? 

36) This issue was framed as the defendant claimed in the written-statement that 

the Agreements dated 10-01-2008 & 30-05-2009 (Ext.1 & 2 respectively) are void 

contract as the defendant cannot be made liable for non-refund of loans by plaintiff‟s 

borrowers. 

 

Evidence & Argument on behalf of Plaintiff: 

37) It was argued on behalf of the plaintiff that the defendant has admitted during 

cross-examination that he is agent & was collecting the repayment of the loaned 

amount from the borrowers, then how he can now come & challenge that as money 

was directly paid to the borrower by plaintiff the defendant is not liable for the money 

not returned. During cross-examination defendant as DW-1 also stated that he was 

making the collection from borrowers from 2007-2010 & that he was working as agent 

of plaintiff. Furthermore the contract between the plaintiff & defendant has an 

indemnity clause entered into it by which the defendant has swore that of the 

borrowers doesn‟t return the money then he will indemnify the plaintiff. Ld. Counsel for 

the plaintiff referred to s.124 of the Contract Act which reads as follows, “A contract by 

which one party promises to save the other from loss caused to him by the conduct of 

the promisor himself, or by the conduct of any other person, is called a “contract of 

indemnity.” Hence, the contract is a valid contract. 

 

Evidence & Argument on behalf of Defendant: 

38) It was argued on behalf of the defendant that PW1 admitted during cross-

examination that they issued cheque in name of borrowers and not in the name of the 

defendant & the defendant used to collect the money from borrower and deposits it 

with IIRM. If loan disbursement & collection is done by IIRM then they maintain the 
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loan a/c, however if the Agents do the disbursement & collection then the loan a/c of 

such accounts is not maintained by IIRM. It was also argued that in the plaint it was 

claimed that plaintiff gave money to defendant & defendant gave to borrowers, 

however, during cross PW1 stated that borrowers were given cheque and no money 

was give to defendant. When the loan was not taken/given to defendant then how can 

its recovery be asked from the defendant? Furthermore, the claim is based on an 

agreement fraudulently created by the plaintiff, so how can the defendant be held 

responsible for its contents. 

 

My Opinion: 

39) Under the Indian Contract Act, 1872 all contracts are valid which fulfills the 

following requirements – 

a. There must be a "lawful offer" & a "lawful acceptance" thus resulting in an 

agreement.  

b. There must be an intention among the parties that the agreement should 

have legal obligations & consequences  

c. There should be a lawful consideration, i.e., a consideration that is not 

unlawful, illegal, immoral or opposed to public policy. 

d. Every person who enters into a contract must be competent, i.e, be a major, 

of sound mind, and must not be disqualified by any law. However, there are 

exceptions.  

e. All the parties must have agreed upon the subject matter of the agreement 

in the same sense & the consent should be free from coercion, fraud 

misinterpretation or mistake. 

f. The agreement should be for a lawful object. 

g. Every agreement of the contract must be certain 

h. Every contract must be capable of performance. An agreement to do an 

impossible act whether physically or legally, is void. 

i. The agreement must not have been expressly declared to be void under the 

Act.  
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Perusal of the agreements (Ext.1 & 2) shows that none of the agreements suffer from 

any of the infirmities and have all the requisite ingredients of a valid agreement. 

Though the defendant claimed that fraud was played upon him and he signed only a 

blank document, however, in issue no.9 that the defendant failed to prove that his 

signature in Ext.1 & 2 were obtained by fraud. Thus, it is clear that the agreement is a 

valid contract.  

 

40) As to the question of how can the defendant be made liable for non-payment of 

the loaned amounts by the borrowers, the answer lies in s.124 of the Contract Act. 

The defendant as agent of the plaintiff had executed the agreement with the 

indemnity clause, and therefore, he is tied to it and cannot claim otherwise. Pertinent 

to mention that during cross-examination the defendant admitted that he collected the 

loan repayments from the borrowers. 

 

41) In view of the above discussions I hold that the contract entered between the 

parties (Ex.1 & 2) are valid contract. Hence, issue no.10 is settled in favour of the 

plaintiff. 

 

ISSUE NO.6: Whether the plaintiff is entitled to get decree as prayed for? 

ISSUE NO.7: To what relief / reliefs the parties are entitled to? 

42) The plaintiff has prayed for a decree for recovery of money due, amounting 

to Rs.29,00,000/-, for Rs.6,00,000/- as compensation for breach of contract & for  all 

costs of the suit  

 

Evidence & Argument on behalf of Plaintiff: 

43) It was argued by the plaintiff that the Loan disburse statement (Ext.6) 

shows that amounts payable by the defendant. During cross-examination defendant 

states that he thinks Rs.5 Lakhs pending to be collected from borrowers & says 2007-

2010 he was working as agent of plaintiff, however, Ext.3 is the Promissory Note by 
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which the defendant promised to pay Rs.29,00,000/- to the plaintiff. The defendant at 

Para-34 admitted that he misplaced few sheets of entries of the amounts he collected 

from the borrowers & at Para-35 he admits he was collecting the refund and the 

borrowers knew him. Furthermore, cross of DW1 shows that he returned some margin 

money to borrowers and has kept account of the same, however, no documents 

submitted as to how much he collected and how much paid as margin money. He also 

admitted he knew and identified the borrowers. 

 

Evidence & Argument on behalf of Defendant: 

44) It was argued by the ld. Counsel for the defendant that statement of account 

showed unpaid loan amount of Rs.29 Lakhs, however, no document submitted/ 

exhibited showing the account statement showing the transactions & balance 

statement. During cross-examination the plaintiff admitted that they didn‟t maintain 

any individual Ledger for the borrowers, if that is the, how can the plaintiff say to how 

much was paid and how much was received back. Ld. Counsel cited the decision of 

Apex Court in Addagada Raghavamma & Anr. Vs. Addagada Chenchamma & Anr., 

1964 AIR 136, wherein it was held that, “all the relevant documents admitted to have 

been in existence have not been placed before the Court and an adverse inference 

has, therefore, to be drawn”. In Irudayam Ammal & Ors. Vs. Salayath Mary, AIR 1973 

Madras 421, while dealing with non-production of material document by party, it was 

observed that, “ this is a clear case to which the well known maxim "Omnia 

praesumuntur contra spoliatorem" applies (vide Broom's Legal Maxims 1939, 10th 

Edn., pp. 637 to 640). "If a man by his tortious act, withholds the evidence by which 

the truth of his case would be manifested, every presumption to him disadvantage will 

be adopted." In Chandradhar Goswami v. Gauhati Bank Ltd., AIR 1967 SC 1058,while 

discussing s.34 of the Evidence Act, it was held that, “no person can be charged with 

liability merely on the basis of entries in books of account, even where such books of 

account are kept in the regular course of business. There has to be further evidence to 

prove payment of the money which may appear in the books of account in order that a 
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person may be charged with liability thereunder, except where the person to be 

charged accepts the correctness of the books of account and does not challenge 

them.” The Hon‟ble Madras High Court in the case of V.K. Abraham vs N.K. Abraham, 

AIR 1978 Mad 56 had observed that, “books are not by themselves sufficient to charge 

any person with liability, that the plaintiff has to show by some independent evidence 

that the entries in his books represented real and honest transactions and that the 

moneys paid or the transactions took place in accordance with those entries.” The 

hon‟ble Court observed in that case that the plaintiff had established the correctness of 

his account books and spoken to the reality of the entries and the transactions & his 

evidence is satisfactory to establish the correctness of the entries in his books. In the 

case of Kundan Lal Rallaram Vs. Custodian, Evacuee Property, AIR 1961 SC 1316, it 

was held that, “while considering the question as to whether burden of proof in terms 

of Section 118 had been discharged or not, relevant evidence cannot be permitted to 

be withheld. If relevant evidence is withheld, the court may draw a presumption to the 

effect that if the same was produced might have gone unfavourable to the plaintiff. 

Such a presumption was itself held to be sufficient to rebut the presumption arising 

under Section 118 of the Act.” 

 

My Opinion: 

45) I begin with the question as to what is the evidentiary value of the Loan 

disburse statement (Ext.6). It is seen that it is statement of transactions/loans 

dispersed allegedly through defendant from 10-10-2007 to 04-10-2008 & amounting to 

Rs.33,45,000/-. During cross-examination defendant as DW-1 stated that he worked as 

the plaintiff‟s agent & he collected repayment amount and also refunded margin 

money from the same. He collected repayment weekly and keep record in the sheet 

provided by them and the sheets were submitted in the branch. He used to refund the 

margin money to seven nos. of groups, each group consisting of 5 borrowers. He has 

refunded Rs.84,000/- to those 7 groups. He had Rs.82,000/- collected as repayment 

but he retuned Rs.84,000/-It is true that he identified and recommend the borrowers. 
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He has identified those persons in the capacity of Business Executive of IIRM. 

Defendant also stated during cross-examination that he refunded margin money to 

some borrowers & kept record for the money he received. However, as he was 

working as an Agent of IIRM, people used to demand margin money from him and he 

used to refund them. The defendant during cross-examination stated that the amounts 

shown in Ext.6 were given as loan. 

 

46) Though DW-1 stated that Ext.6 is the amounts given as loan, does it amount 

to admittance and does this statement make Ext.6 a piece of document based on 

which the liability of the defendant to pay can be assessed? In my considered opinion 

it is just a statement made during extensive cross-examination and doesn‟t amount to 

admission. Furthermore, Ext.6 only gives a reflection of how much was given to whom 

and these entries were not proved by the plaintiff by producing supporting 

vouchers/documents, etc. Furthermore, as held in Chandradhar Goswami v. Gauhati 

Bank Ltd., (Supra), in absence of direct admittance by the defendant regarding the 

correctness of the books of account, it is not legally possible to fix liability on the 

defendant for its payment and it was necessary for the plaintiff to furnish further 

evidence to prove the payment/ non-payment of the money, as claimed.  

 

47) Thus, I am of the considered opinion that the plaintiff failed to prove the 

exact amount for which the defendant is liable to indemnify the plaintiff. Furthermore, 

as evident while discussing issue no.2, 3 & 5 that the suit is not maintainable as 

IIRM/plaintiff as it is not registered as required, neither under the RBI Act nor under 

the Moneylenders Act. Hence, the plaintiff/IIRM is also not eligible for any decree as 

prayed for any other relief (s). Thus, issue nos.6 & 7 are settled against the plaintiff. 

 

48) Before parting with this judgment I deem it fit to mention that ld. Counsel 

for the defendant also referred to the decision of the Hon‟ble Supreme Court of India 
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in the cases of National Textile Corp.Ltd vs Nareshkumar Badrikumar Jagad & Ors., 

AIR 2012 SC 264 & Vinod Kumar Arora Vs. Smt. Surjit Kaur, 1987 AIR 2179 wherein it 

was observed that the pleadings form the foundation of their case and it is not open to 

them to give up  the case set out in the pleadings and propound a new and different 

case, and also to the decision of Hon‟ble Gauhati High Court in Rama Ghose & Ors. Vs. 

Rukia Begum & Ors, 1999 (3) GLT 170 wherein it was held that a party must succeed 

on his own strength and not in the weakness of the other side. However, I have not 

mentioned these citations earlier as they reiterate the established principles of civil law 

and therefore, were not required to be relied upon in any of the foregoing issues. 

 

ORDER 

49) In view of the discussions & decisions in the prior issues the suit is dismissed 

without cost. Prepare a decree accordingly. 

 

 Given under my hand & seal of the Court on the 30th March‟2017. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno. 
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APPENDIX 

 

Plaintiff‟s Witnesses:   

1. PW-1   – Sri Dhattatreya Hosagrahar  

        

Plaintiff‟s Exhibits :    

1. Ext.1         – Contract between plaintiff & defendant dated 10-01-2008  

2. Ext.2       – Contract between plaintiff & defendant dated 30-05-2009  

3. Ext.3  – Demand Promissory Note dated 30-05-2009  

4. Ext.4  – Undertaking executed by defendant dated 30-05-2009  

5. Ext.5  – Master Circular on Micro Credit vide no.MFFI.BC. 

No.08/12.01.001/2007-2008 dated 02-07-2007 of Reserve 

Bank of India 

6. Ext.6   –Loan disburse statements to diverse client through 

defendant from 10-10-2007 to 04-10-2008 amounting to 

Rs.33,45,000/- 

7. Ext.7  – Advocate Notice of demand dated 18-05-2011 

8. Ext.8  –Postal receipt dated 18-05-2011   

9. Ext.9  – A/D card returned after service 20-05-2011 

10. Ext.10  – Certificate of Registration of Society 

11. Ext.11  – Memorandum of Association of IIRM 

 

Defendant‟s Witnesses:   

1. DW-1   – Sri Ajit Hazarika  

        

Defendant‟s Exhibits:   None 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 

 


